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UNITED STATES OF AMERICA, 
Appellee, 


LOUIS SORRENTINO, 


Defendant Amy 


‘In Appeal fron: the United States District Court for the 
Sovthern District of New York 


Gy = 


PETITION OF APPELLANT 


Preliminary Statement 


Louis Sorrentino petitions for a rehearing of his ap 


peal to the United States Court of Appeals for the Second 


Cireuit from a judgment of conviction entered on Sep 
tember 30, 1076. in the United States Distriet Court for 


the Southern District of New York, which judgment was 


affirmed. 


Statement of the Case 


The api 
llonora’ 
dinlee, ar 
United States Dist: 
of New York, and 
in Imedietment 7 


defendants, toon s ‘ w stood trial. 


Sorrentino 


Consp 
‘ 


tribute Ocuin 


Code, Seetion 


m1) States 
) (on Sep 
enced’ Sorrentine to 
concurrent tern t thy vears lnprisonment on each 


eount and three vear al probation. 


A notice of appeal was duly filed on October 8, 1976, 


which appeal was subsequently perfected. Appellant raised 


three issues on appeal, to wit: 


l. There was a prejudicial and material varianee be 
tween the indictment and the proof at trial, which affected 
appellant's right to a fair trial, in that the indictment 
charged one conspiracy and one transaction, whereas the 
proof evidenced at least two conspiracies with many tran 
actions. 


2. The trial court admitted hearsay evidence without 


having met the threshhold test of a fair preponderance 


of the independens evidence necessary to render such hear 
say evidence admissible, which independent cvidenee was 
insufficient for a reasonable nund to fairly conelude chat 
the appellant was guilty bevond a icasonable doubt on 


the two counts charged in the indictment. 


3. The appellant’ 
sion into evidence 
fugitive Gireen, Ww 
ernment’s case, 
which lac 
permit) their 


Sixth Amendment 


Argument on thi 
1977, and the judon 
firmed by a panel comp 
bard and Feinberg 


ARGUMENT 


The decision of the panel in this case is incorrect. 


It is respectfully subn 
panel, in affirming the 
appellant, was incorrect, in th overlooks 
prehended the significance we Supreme Court’ 
sion in Dutton v. Evans, 40 US 8 SCL 210. 


The indietment | which the appellant was charged, 


also named two alleged co-conspirators, llunter and Green. 


At the time of trial, Hunter had pleaded guilty he first 


count of the indictment and had 
half of the government, and Green 

The judgment of convietion was obtained primarily as 
a result of testimony given by Ilunter, 2 vl Steven New 
man, a government informant, which testimony wa hased 
largely on extra-judicial statements made to them by 
Green. 

Newman was a previously convi ted felon who had been 
orrested by state officials fer the sale of cocaine, in an 


unrelated case (Tr. 13) and who had agreed to cooperate 


| 


concerted 


llunter and Cireen, 
on and Tlunter that 
“Lou, from “t 

(Tr. 28-26). At tie heres thie oomre 

mony cid) Newnan elain 


with the appellant Sorrentino. 


Likewise, Tlunter’s testim with regard to the sale 
of cocaine resulted almost exclusively from conversations 
he had or had overheard fron fugitive defendant 
Green. In facet, Tlunter coneeded that when Green tele 
phoned to arrange for reli: f the cocaine, Hunter 

saw the murmiber thi as dialed, nor heard the 
Vous e other Tr. 698) and that the only know! 
edge he ha he telephone call was as a result of state 
ments made to him by Green (Tr. 71, 72). There is no 
testimony by Tlunter that he met or spoke with the appel 
lant Sorrentino at anv time du the course of the 
transactions resulting in the February 12, 1976 sale of 


cocaine. 


Accordingly, the testimony of Tlunter and Newman, 
which was clearly inculpatory as to the appellant, was 
based substantially upon the statements made to them 

the fugitive defendant Green, and the admission of 
iose hearsay statements was crucial to the wovernment’s 


case, 


The only evidence elicited @at trial, which was inde pend 


ent ef those hearsay statements, was that anpellant was 


manager of the San Souet bar; that he signed a piek-up 


receipt for a car leased by another, S days prior to the 
date of the substantive eoimt: that h drove Green to 
the Gorham Jlotel: and that prior to G.cen’s arrest, he 


left. the area proceeding S to 10° mil 
Initially pulled out from his parking 
lights off. 

is apparent that without 
hec’ way statements, th 
a& pruna tacie case aui 


indictment would hav: 


In Dutton v. Evans, supra, the 


ered the relationship between the 


statements made by co-conspirators 


the conspiracy, and the rights of a det: 
the Confrontation Claus f the Sixth 
Court held as follows: 


“It seems apparent that 
Confrontation Clause and the 
rule stem from the same roots. 
never equated the two, and 
now.” 400 U.ts. at 86. 


However, the Court went on to cite reasons whi the 
defendant had not been denied the right of confrontation. 
(400 US. at SS, 89) thereby setting forth the basis where 
by the hearsay exception would be permitted despite the 
failure to I ‘ovide the defendant with his richts of con 
frontation as provided by the Sixth Amendment: 


“These are indicia of reliability which have been 
widely viewed as determinative of 

ment may be placed before the jury though ther 
is no confrontation of the declarant.” 


It is respectfully submitted that the trial court and this 
Court failed to apply the aforesaid standard for the ad 
mission of hearsay testimony as set forth ino Dutftos 


that there was no determination that there were indicia 


finding that 
nal 


erninent 


to warrant 


Apparently, this Cou hal ! v redo 1 the cuicke 


lines it iL wey . thos | i i ‘ were obvi 


Othe 
dicia of 
extra-. 
States 
cert. den 
(1971); 1 
1975): and 
Cir, 1971), 
Ed. 2d 867 (1971). 


T) government, in 
that it has taken 

and Puco 
of reliability” 
contrary to the 
Which have been adop 
Furthermore, the govert 
appellant’s argumen 
mitted into evidence 


tating to the defense. 


In fact, rather than indieci; 
ments to Hunter, Newrm: 
replete with moti, 
ing to give the 
all its attendant 

talian named 
Green was unlikely to reveal the The tthe 
eaine, since Newman could thereafter eli the mid 
lleman in any such transactions. beine arly against 
ireen’s pecuniary interests: fu ee tatements by 
Gireen were not ag: 
known by Hunter, Newman 
cocaine transaction, but Cre 


ings would lead him to inn} 


possible, to insure his own safety. 


opinion mn ( Adoptyo gs. ‘ standards in 
that case was a modifies i of a rule of evidence which 
had been applied in tl it in a number of decis 

pan mee , vane o ; , 
(476 F.2d at 1117). aT fusion which Chief Jud 
Mriendly predicted made en inently cleat ly 
problem wh appellant Sorrentino faced 


action 


‘ ronment cont 
heen afford 

of Du 
satisfied by opport appellant fs 
cross-examine ul an wna Certainly, the que 
tion of eredibilitv js » for jury to determine, but 
there was no opportunity yhserve or cross-examine 
Gireen, llowever, Green’ atements were admitted into 
evidence without indieia of reliability having been estab 
lished therefor, and it is the {f those statements 


upon which the question of conviction or acquittal turned 


Hence, Judge Friendly argu a reconsideration of 


the evidentiary issu . n Puco, bv a rehearing 
| ‘td at 1111). Speaking 


Friendly said: 


de to disregar { Others 

attempt to apply it, although I am at a loss to 

know how they can since the panel supplic no 

guidelines as to what additional ‘indicia of reliabil 
ity’ will suffice.” (476 F.2d at 1111) 


It is respectfully submitted that the Court has chosen 
to disregard Dutton, and that the convietion of appellant 
resulted from that decision. Speaking of /uco, and the 
same evidentiary problem presented by appellant's case, 
Judge Friendly said: 


“T cannot think of a case mere elearly demandi 
en bane consideration.” (476 F.2d at 1111). 


Appellant requests a rehearing of his appeal by this 
Court, in bane. 


CONCLUSION 


Appellant’s petition for a rehearing of his appeal 
or for a rehearing in banc should be granted. 


Respectfully submitted, 


3ERNARD KENNY 
Attorney for Appellant 
2° East 40th Street 
New York, N. Y. 10016 
(212) 
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